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C.R Case No-144/2013 

       

                  IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                   Tezpur, Sonitpur 

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS 

Judicial Magistrate First Class, 

Tezpur, Sonitpur 

   C.R. Case No. 144 of 2013 

                Dayalu Topno 

            Versus 

                          Rayan Topno and others            

  (Under section 447/323/384/506/34 IPC) 

 

      Charge framed on: 07.01.2017 

      Evidence recorded on: 03.11.2015, 21.11.2017 

      Statements recorded on: 18.04.2018 

      Arguments heard on: 15.05.2018 

      Judgment delivered on: 28.05.2018 

      Advocate for the Prosecution: Mr. Jamini Kumar Baishya 

      Advocate for the Accused: Mr. Shreelal Gupta 

                                      

                                                             J U D G M E N T 

Complainant’s case in brief: 
 

1. Complainant’s case in brief is that on 09.07.2013 at about 4.30 p.m. the accused 
persons illegally entered into the house of the informant and started to scold the family 
members of the informant using obscene words and languages and dictated the 
complainant to come out of house. Being fed up with the behaviour of the accused 
persons, the complainant along with his wife came to the house. When the complainant 
asked the accused persons not to behave in such a manner, the accused persons who 
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brought stamp papers with them asked him to put signature in a stamp paper and 
three white blank papers. When the complainant refused to put his signature in the said 
papers, accused persons restrained the complainant as well as his wife. Accused Royan 
Topno hit the complainant with a stick (lathi) with an intention to injure him so that he 
is killed, but somehow it was hit hard on his shoulder resulting in grievous injury. The 
other accused persons slapped the complainant and kicked him resulting in various 
bodily injuries. Being helpless, the complainant and his wife put their signature in the 
said papers but even after that the accused persons told the complainant to sell off his 
house and land and also asked him to leave the place with a threatening to kill him. 
The accused persons also threatened the complainant with dire consequences if he 
lodged any case against them and thereby left from the place. It is also stated in the 
complainant petition that the signed papers be taken from the custody of the accused 
persons. Hence, this case. 

 
2. The Hon’ble Chief Judicial Magistrate, Tezpur made over the case to this Court for 
trial and accordingly after making inquiry u/s 200 and 202 of the Criminal Procedure 
Code cognizance of this case was taken against the accused persons u/s 
447/323/384/506/34 of the Indian Penal Code by my Learned Predecessor and 
accordingly accused persons were summoned to face trial. On receipt of summons, 
accused persons appeared before the court and subsequently was allowed to go on 
bail. 

 
3. Upon hearing both the parties and on the basis of evidences on record, formal 
charges u/s 447/323/384/506/34 IPC is framed against accused persons by my learned 
predecessor. Thereafter complainant examined two (2) witnesses in support of its case. 

 
4. On closure of complainant’s witnesses, accused person was examined u/s 313 
Cr.P.C. wherein he denied all the allegations levelled by the complainant. Accused 
persons denied adducing evidence in defence. 

 
5.  I have heard the arguments of both sides and perused the materials available in the 
record. Upon hearing and after perusal of the records the following points for 
determination are formulated for proper adjudication of the case: 
 

POINTS FOR DETERMINATION: 

Point No 1: Whether the accused persons on 01.07.2013 at about 4.30 p.m. in 

furtherance of common intension had entered at the house of the informant with an 

intent to assault, annoy or abuse the informant and thereby committed the offence 

punishable u/s 447 read with section 34 of the IPC? 

Point No 2: Whether the accused persons on 01.07.2013 at about 4.30 p.m. in 

furtherance of common intension had voluntarily caused hurt to the informant and 

thereby committed the offence punishable u/s 323 read with section 34 of the Indian 

Penal Code? 
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Point No 3: Whether the accused persons on 01.07.2013 at about 4.30 p.m. in 

furtherance of common intension had put the informant and his wife in fear and had 

induced them to forcefully put signature in a stamp paper and three white blank papers 

and thereby committed the offence punishable u/s 384 read with section 34 of the 

Indian Penal Code? 

Point No 4: Whether the accused persons on 01.07.2013 at about 4.30 p.m. in 

furtherance of common intension had threatened the informant and his wife in order to 

cause an alarm and thereby committed the offence punishable u/s 506 read with 

section 34 of the IPC?  

DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

6. Now let me try to arrive at a just decision of the instant case on the basis of 
evidences on record. In any criminal trial it is the burden of the prosecution to establish 
the charges against the accused persons beyond all reasonable doubt and till then the 
accused persons are treated as innocent. The accused persons are not burdened with 
proving their pleas until the prosecution establishes it.  

 
7. Keeping this cardinal principle in mind let me see whether the prosecution has been 
able to establish its case. I have carefully considered the evidence available in the 
instant case. It is pertinent to mention here that accused Royand Topno already 
expired. Now, P.W-1 Sri Dayalu Topno (informant) deposed in his evidence that on 
09.07.2013 at about 04:30 p.m., when he and his wife Anjela Topno were at his in-laws 
residence, accused Royan Topno, Premi Topno, Asha Topno, Arlish Topno, Piya Ram 
Topno, Dularam Topno and Sanjib Kandulana came to the house of the informant and 
started to shout asking the informant to come out. When the informant came out, the 
accused persons restrained the informant and ask him to put his signature in two stamp 
paper and three white blank papers. When the informant refused to put his signature in 
the papers, the accused persons hit the informant with a stick (lathi) on his head but 
somehow it fell on his shoulder. The accused persons also hit the informant on his back 
and out of fear the informant signed the papers. Thereafter the accused persons told 
the informant to sell of his house and leave the place immediately. It is also deposed by 
P.W-1 that when his wife came out, the accused persons also forcefully asked her to 
put the signature showing much fear that if they informed the police they will start a 
fight and thereafter the accused persons left the place. Hence, the complainant lodged 
this case. 

 
8. During cross-examination P.W-1 deposed that accused Royan Topno is his brother 

who expired and the rest of the accused persons are his relative. This incident took 

place on 13.07.2013 at about 4.30 p.m.. It is admitted by the informant that he did not 

lodge an ejahar against the accused persons before the Dhekiajuli police station which 

is only half an hour from his house. However, he lodged the case before the court of 

Hon'ble Chief Judicial Magistrate, Sonitpur, Tezpur. The complaint petition was written 

by scribe (mohori) and his name is not known to the complainant but the said 

complaint petition was written as per his instruction. Infact, it is admitted by the 
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complainant that he does not remember what was written in the complaint petition but 

the said complaint petition was written on 13th July. The complainant also deposed that 

there are 30 to 40 people near his and the incident took place outside his house. All the 

accused persons shouted together asking the informant to come out of his house and 

when he came out accused Royan Topno hit him on his head with a stick. It is admitted 

by the complainant that during the recording of his statement u/s 200 Cr.P.C, and chief 

examination he stated that “the accused persons hit him with a stick” but in the 

complainant petition he stated that "accused Royan Topno hit him with a stick". 

However though he was hit hard with the stick, blood did not ooze out and although he 

conducted the medical examination, he failed to furnish the copies of the same along 

with his complaint petition. It is also admitted by the complainant that in the complaint 

petition he mentioned that not being able to tolerate the activities of the accused 

persons he along with his wife came out of their house but during the recording of his 

statement u/s 200 Cr.P.C,  as well as recording of evidence he stated that later his wife 

came out and then the accused persons forcefully took the signature of his wife. Now, 

P.W-1 stated that the accused persons forcefully took his signature as well as the 

signature of his wife in two white papers and one stamp paper but in the complaint 

petition he mentioned that the accused persons took signature in two stamp papers and 

three blank white papers. On the contrary during the recording of his statement u/s 200 

Cr.P.C, the informant stated that accused persons took the signature of the informant in 

a stamp paper but during the deposition of his testimony he stated that the accused 

persons took signature in three white papers and two stamp papers. The informant has 

admitted that he did not pray for issuing production warrant before the court to call for 

the said papers wherein they had put his signature. The informant also stated that the 

accused persons scolded him but did not threaten him in anyway. During the recording 

of his statement u/s 200 Cr.P.C, the informant did not state that the accused persons 

threatened him. At the time of occurrence of the incident no nearby persons of their 

locality were found to be present. It is also admitted by the complainant that there was 

a conflict and fight between him and accused Royan Topno with regards to some land 

dispute but no civil case is filed before a competent court in this regard. 

9. P.W-2, Anjela Topno deposed in her evidence in chief that this incident took place 

on 09.07.2013 at about 04:30 pm when she along with the informant were at their 

house. Accused Royan Topno, Premi Topno, Asha Topno, Arlish Topno, Piya Ram 

Topno, Dularam Topno and Sanjib Kandulana came to their house and started to shout 

asking the informant to come out and also stated that they will beat and stab him. 

When the accused persons told that they will break down the doors, the informant 

came out of his house and it was then the accused persons asked him to put his 

signature in two stamp papers and three blank white papers. When the informant 

refused to put the signature the accused persons hit him with a stick (lathi) on his head 

but it somehow fell on his back but thereafter the accused persons again hit the 

informant and fell down. Thereafter, when P.W-2 came out of her house, the accused 
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persons surrounded her and asked her to put her signature or else she would be killed 

and out of fear P.W-2 had to put her signature forcefully the said papers. After signing 

of the papers the accused persons told her to sell land and leave the place immediately, 

failure to do so they would be killed. It is also stated by P.W-2 that the accused persons 

warned them not to inform the matter before the police station and if they ever did so, 

they would be killed and thereafter the case was lodged against the accused persons 

before the court. 

10. During cross-examination P.W-2 deposed that this incident took place on 

07.07.2013 at 04:00 pm. P.W-2 stated that the Dhekiajuli police station is nearby and 

since the accused persons asked them not to inform the matter before the police 

station, they did not approach the police for help. P.W-2 even does not remember on 

which date she appeared before the court to lodge this case. It is admitted by P.W-2 

that the complaint petition was written by a lawyer who read over the contents to them 

and thereafter the informant put the signature. But she does not remember on which 

date the complaint petition was signed. It is also deposed during cross examination by 

P.W-2 that this instant case was lodged after 3 to 4 days of occurrence of incident. 

There are three (3) houses near the house of informant but even after hearing the hue 

and cry no one came out to witness the occurrence of the incident. P.W-2 stated that 

when the accused persons came, she was inside her house and on reaching their house 

the accused persons started to shout stating “came out of the house or else the 

doors will be opened and we will come in". At first the informant came out and 

she witnessed the incident from the door. It is stated by P.W-2 that the each of the 

accused persons physically assaulted the informant. Accused Premi Topno hit the 

informant with a stick (lathi), accused Arilesh Topno kicked the informant and accused 

Asha Topno hit the informant by her hand. When P.W-2 came out of her house the 

accused persons did not hit her but threatened her with dire consequences and thereby 

forcefully took her signature in three white blank papers and two stamp papers. Further 

it is also stated that the medical documents are not annexed with the complaint 

petition. Accused Royan Topno is the elder brother of the informant and there were 

some land disputes between the parties but no civil suit is pending between the parties 

before any.  

11. The defence had cross examined the prosecution witnesses at length and they had 

clearly showed their ignorance about the alleged incident. 

12. Now let me discuss the materials on record and try to arrive at a definite finding as 
regards the points for determination. Now it is the burden of the prosecution to 
establish the guilt of the accused persons. Now let us see whether P.W-1/informant and 
P.W-2 has supported the prosecution story. Perusal of materials on record reveals that 
both of them are interested witnesses. The learned defence counsel has argued that 
witnesses namely P.W-1 and P.W-2 are related to each other therefore, their evidences 
cannot be accepted. In the case of Seeman alias Veeranam Vs- State of Inspector 
of Police reported in 2005 Cr.LJ 2618 the Hon'ble Supreme Court has held that “It 
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is now well settled that the evidences of witnesses cannot be discarded 
merely on the ground that he is a related witness or the sole witness, or both 
if otherwise the same is found credible. The witness could be a relative but 
that does not mean to reject his statement in totality. In such a case, it is the 
paramount duty of the court to be careful in the matter of scrutiny of 
evidence of the interested witness and if on such scrutiny it is found that the 
evidence on record of such interested sole witness is worth credence, the 
same would not be discarded merely on the ground that the witness is an 
interested witness”. 

 
13. Wading through the evidence of P.W-1 and P.W-2 it appears that there is major 
contradiction in the testimonies deposed by them which creates a strong doubt 
regarding their credibility. Further, evidence of P.W-1 and P.W-2 is quite opposite from 
the evidence that they have led in their chief examination, cross examination as well as 
facts stated in the complainant petition. At different point of time both of the P.W’s 
were found to state different version of the alleged occurrence of incident. Now, the 
informant has led contradictory dates regarding the alleged occurrence of incident 
during his examination in chief and cross examination. While he stated during his chief 
examination that the incident took place on 09.07.2013 at about 4.30 p.m. but during 
his cross examination by defence counsel he stated that the alleged incident took place 
on 13.07.2013 at about 4.30 p.m. Also if we go through the deposition of both the 
P.W’s it appears to me that both of them have lend contradictory views with regards to 
the putting of their signature in the said papers. In the complaint petition the informant 
stated that when the informant came out, the accused persons restrained him and ask 
him to put his signature in two stamp paper and three white blank papers but during 
his deposition as P.W-1 he stated that when he came out, the accused persons 
restrained the informant and ask him to put his signature in two stamp paper and three 
white blank papers. On the contrary during the recording of his statement u/s 200 
Cr.P.C, the informant stated that accused persons took his signature in a stamp which 
was confirmed by the defence during cross examination. Prosecution even failed to 
produce the dispute papers before the court and the informant even admitted that he 
did not pray for issuing production warrant before the court to call for the said papers 
wherein they had put his signature. Though it is alleged that the accused persons enter 
into the house of the informant illegally but it is clearly stated that by the informant 
that the accused persons asked the complainant to come out of his house. Hence, I am 
not inclined to believe the testimony of P.W’s in this aspect. 

 
14. With regards to the question of physical assault and threatening caused to the 
informant both the P.W’s are singing their own tunes. The facts of physical assaults 
caused to the informant is unbelievable as the informant himself stated in the 
complainant petition that accused Royan Topno hit him with a stick (lathi), resulting in 
grievous injury and the other accused persons slapped the complainant and kicked him 
resulting in various bodily injuries but on the contrary P.W-2 stated that accused Premi 
Topno hit the informant with a stick (lathi), accused Arilesh Topno kicked the informant 
and accused Asha Topno hit the informant by her hand. It is also admitted by P.W-2 
that when she came out of her house the accused persons did not hit her but 
threatened her with dire consequences. The allegation of threatening caused to the 
informant and P.W-2 is not acceptable since they failed to incriminate the accused 
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persons in this regard. While in the complaint petition it is stated that that the accused 
persons told the complainant to sell off his house and land and also asked him to leave 
the place and also threatened to kill him but during the recording of his statement u/s 
200 Cr.P.C, the informant did not utter a single word stating that state that the accused 
persons threatened him. Hence, this court is inclined and bound to believe that 
prosecution has cooked up a false story against the accused persons. Hence, if we 
peruse through the testimonies of the P.W’s it appears that they introduced new facts 
before the court on each and every aspect throughout the case. If we wade through 
the entire case record we find that different facts are stated in the complainant petition, 
during examination in chief and cross examination. It is also seen that prosecution 
failed to produce any independent witness before the court. Hence, mere exaggeration 
of prosecution story does not amount to conviction of the accused persons.  Also it 
seems strange to believe that no one apart from the informant and P.W-2 witnessed 
the occurrence of this incident although there were people residing near their house. It 
is seen that prosecution failed to produce any independent witness before the court. 
Also it seems strange to believe that no one apart from the informant and P.W-2 
witnessed the occurrence of this incident although it is seen that there were people 
residing near their house. Circumspections of the entire evidence on record, the facts 
emerged out is that there was dispute between the complainant and the accused 
persons regarding  some land issue between the parties but in this regard I am not 
inclined to probe into a detail discussion.  

 
15. Thus what has come from the evidence of the said witnesses is that though some 
dispute arose between the informant and the accused persons but it was not as big 
enough as had been exaggerated in the complaint petition. In absence of any evidence 
to show that the accused persons committed the alleged offence, the offence against 
the accused persons stands not established. In the light of the above discussion, in my 
considered opinion, the prosecution has failed to prove the case against the accused 
persons. Thus, from the evidence of the principle witnesses, I find it difficult to convict 
the accused persons. 

 

16.  Therefore Point no. (I), (II) and (III) is decided in negative. 

17. In view of the above discussions, I am of the considered opinion that, prosecution 

has failed to establish the case against accused person namely Premi Topno, Asha 

Topno, Arilesh Topno, Piya Ram Topno, Dularam Topno and Sanjib Kandulana. 

Accordingly accused persons are acquitted of the charges levelled against him u/s 

447/323/384/506/34 IPC in the instant case. 

18. Set the accused persons at liberty forthwith. 
 

19. The bail bond for the accused persons are extended for a further period of six (6) 
months. 

 
Given under the hand and seal of this court on this 28th day of May, 2018 at Sonitpur, 
Tezpur. 
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                              (Ms. Sparsita Garg)                                                     
                                                                            Judicial Magistrate First Class 
                                                                                   Tezpur, Sonitpur 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                             APPENDIX 

 

A: WITNESS OF PROSECUTION: 

1. P.W-1: Dayalu Topno 
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2. P.W-2: Anjela Topno 

B: EXHIBITS OF PROSECUTION: NIL 

C. WITNESS OF DEFENSE: NIL 

 

D. EXHIBITS OF DEFENSE: NIL 

                                                                                                  

                                                            

                           

              (Ms. Sparsita Garg)                                                     

                                                                     Judicial Magistrate First Class 

                                                                              Tezpur, Sonitpur 

  

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 


